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opinion by the law of France, either because that is the law of the hus-
band's domicil at the date of the marriage or (preferably, in my view)
because at that date it was the law of the matrimonial domicil in refer-
ence to which the parties may have been supposed to enter into the
bonds of marriage.'1                                                '''

The second judgment which shows a similar trend is that Denning
of Denning LJ. in Kenward v. KwwarJ,2 where he affirmed L-J-
with no ambiguity that the 'substantial validity' of a marriage
contracted between persons domiciled in different countries is
governed by the law of the country where they intend to live
and on the basis of which they have agreed to marry.

The justifiable inference, therefore, subject to what is said conclusion
in the subsequent paragraphs of this section, is that if the
Court of Appeal has occasion to determine the capacity for inter-
marriage of parties domiciled in different countries, it will
prefer the reasoning of Lord Campbell3 and will assign the .
question to the law of the intended matrimonial home.

It must be admitted, however, that the Marriage (Enabling) Marriage
Act,  1960, which modifies the former rules of affinity and^^
which, perhaps, is the most startling enactment from a socio-
logical point of view that has been passed for many years, has
made it infinitely more difficult for the court to arrive at this
conclusion although the case is one to which the Act does not
apply.

It has long been the rule that after the death of his wife a man changes
may marry her sister, aunt or niece; and may also marry the Fj
wife of his brother, uncle or nephew after her husband is dead. i
The Act of 1960 has now eliminated the condition that the
wife, brother, uncle or nephew must be dead at the time of the
proposed marriage.4 Thus, for example, it is now permissible
for a man to marry the sister of his divorced wife.

Having made this change in English internal law, the Act Contains a
lays down a rule for the choice of law by providing that no [Choice
such marriage shall be valid 'if either party to it is at the time of law
of the marriage domiciled in a country outside Great Britain,
and under the law of that country there cannot be a valid

1  [i948] P- ioo, at p. 1 14. See also Bucknill LJ. at pp. 121-2. In Ponticelli
v. Ponticel/i, [1958] P. 204, at p. 2 14, Sachs J. assumed that the personal capacity
of a spouse is governed by 'the lex domicilti which normally coincides with the
law pertaining to the country of the husband's domicil at the time of the marriage'.

2  [1951] P. 1 24, 143-6; sufrt, pp. 3 1 3-14, for a full citation of his view.

3  Supra, p. 323,

4  Marriage (Enabling) Act, 1960, s* i (i).